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Court of Appeals of the District of Columbia. 


No. 4066. 

Lewis A. Griffith 
vs. 

Cuno H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 66780. 

Lewis A. Griffith, Plaintiff, 
vs. 

Cuno H. Rudolph, James F. Oyster, and Charles E. Keller, 
Commissioners of the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed June 29, 1922. 

In the Supreme Court of the District of Columbia. 

Law. No. 66780. 

Lewis A. Griffith, Plaintiff, 
vs. 

Cuno H. Rudolph, Jam4:s F. Oyster, and Charles E. Keller, 
Commissioners of the District of Columbia, Defendants. 

Your petitioner respectfully represents to this Honorable Court: 

(1) That he is a citizen of the United States and files this suit in 
his own right. 
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(2) That heretofore, to wit, on the 4th day of June, 1919, your 
petitioner was duly appointed Superintendent of Insurance of the 
District of Columbia at an annual salary of $3,500, as provided in 
Section 645 of the Code of Laws of the District of Columbia creating 
a department of Insurance and providing for the appointment of a 
Superintendent of Insurance at the said salary of $3,500 per annum. 

(3) Since your petitioner’s appointment by a lawful order of the 
Commissioners of the District of Columbia under the provisions of 
said law and said section, he has faithfully and diligently performed 
the duties of his office as said Superintendent of Insurance of the 
District of Columbia and stands ready and willing to continue to 
perform the duties of said office. 

(4) That after the appointment of said petitioner, and 

2 on, to wit, the 22nd day of May, 1920, Congress of the United 
States passed an act entitled “An Act for the Retirement of 

Employees in the qualified Civil Service and for other Purposes.” 
That in and by said act of Congress, Congress provided thus: 

“All regular annual employees of the municipal government of 
the District of Columbia, appointed directly by the commissioners, 
or by other competent authority including those receiving per diem 
compensation paid out of general appropriations, but whose sendees 
are continuous, and including public-school employees, excepting 
school officers and teachers, shall be included in the provisions of this 
Act, but members of the police and fire departments shall be ex¬ 
cluded therefrom.” 

(5) That in and by this said act of Congress it was the purpose and 
intention of Congress and in and by said act, Congress did in law 
place and establish your petitioner in the same position and among 
that corps of employees known as the “Civil Sendee Employees” and 
that since no employees protected by the Civil Sendee Law can be 
discharged or dismissed from the service without first being sen r ed 
with written charges and given an opportunity to answer the same, 
which thing was not in this case done, but request was made of the 
Commissioners by your petitioner that he be furnished with the 
grounds under which they had undertaken to remove him, which said 
request was denied your petitioner and he states that the order which 
undertook to remove him was unlawful and void and that he is still 
entitled to all the privileges, benefits, and emoluments of the office 
of Superintendent of Insurance of the District of Columbia. Your 
petitioner further states that he has in no wise acquiesced in or con¬ 
sented to the right of the Commissioners to so dismiss him from the 

service, but upon the contrary has declined in all ways to 

3 consent to or acquiesce in any way in the action so under¬ 
taken. 

(6) Petitioner further avers and charges that under the provisions 
of this act of Congress of May 22, 1920, from and including August, 
1920, the Auditor of the District of Columbia has deducted from your 
petitioner’s salary of $3,500.00 per annum, the sum of two and one- 
naif per cent thereof, which said deduction has been made from each 
semi-monthly payment, all as provided in Section 8 of said act Qf 
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Congress, which said sum, so deducted by the Auditor of the District 
of Columbia, has, together with other funds, been transferred upon 
the books of the Treasury Department to the credit of a certain fund 
known as the ‘‘Civil Service Retirement and Disability Fund”. 

(7) Petitioner further avers and states that without any neglect 
or inattention to business on his part and without any lawful reason 
therefor, and for political reasons only, the Commissioners of the 
District of Columbia by an order dated the 21st day of June, 1922, 
which said order states thus; in substance: 

“You are hereby removed as Superintendent of Insurance of the 
District of Insurance for the good of the service and Burt A. Miller is 
hereby appointed your successor to take effect when he reports for 
duty.” 

undertook to remove your petitioner as Insurance Superintendent 
of the District of Columbia and to thereby destroy the vested right 
and interest which he had in said fund and his rights as an employee 
of the District of Columbia, in violation of law and contrary to the 
statute of Congress in the premises, and being without remedy except 
by the assistance of this Honorable Court by its extraordinary 
4 Writ of Mandamus, he asks of this Court its assistance in the 
issuance of this writ in his behalf. 

Therefore, premises considered, petitioner prays: 

(1) That a rule issue out of this Honorable Court directed to the 
respondents and each of them requiring them to appear in this 
Court and show cause, if any they nave, why a Writ of Mandamus 
should not issue out of this Court, requiring them to set aside and 
vacate their order of the 21st day of June, 1922. 

(2) Upon hearing of said rule that this Court issue its Writ of 
Mandamus to the respondents requiring them to vacate and set aside 
their order. 

(3) And for such other, further, and general relief as to the Court 
would seem just and proper. 

LEWIS A. GRIFFITH. 

W. GWYNN GARDINER. 

I, Lewis A. Griffith, being first duly sworn on oath depose and state 
that I have read the foregoing petition by me subscribed and know 
the contents thereof; that the matters and things therein contained 
of my own knowledge are true and those upon information and be¬ 
lief, I believe to be true. 

LEWIS A. GRIFFITH. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 28 day of June, A. D., 1922. 

[seal ] S. A. GENTRY, 

Notary Public, D. C. 
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5 Rule to Show Cause. 

Filed June 29, 1922. 

******* 

Upon consideration of the petition filed in the above entitled cause 
on the 30th day of June, 1922, and after consideration of the same, 
and upon motion of counsel for petitioner, it is by the Court this 29 
day of June, 1922, 

Ordered that the respondents, Cuno H. Rudolph, James F. Oyster, 
and Charles E. Keller, Commissioners of the District of Columbia, 
appear in this court at ten o’clock A. M. on July 29, 1922, and 
show cause, if any they have, why they should not be required to set 
aside their order of June 21, 1922, and why they should not be re¬ 
quired to reinstate the petitioner in his position as Superintendent 
of Insurance of the District of Columbia, provided a copy of this 
order be served on the respondents and each of them on or before 
the 15th day of July, A. D. 1922. 

By the Court. 

WILLIAM HITZ. 

6 Answer of James F. Oyster and Charles Keller to Petition and 

Rule to Shoiv Cause. 

Filed July 27, 1922. 

******* 

Come now James F. Oyster and Charles Keller, two of the Com¬ 
missioners of the District of Columbia, named as defendants in the 
above entitled cause (Cuno H. Rudolph not having been served with 
process) and for answer to the petition for a writ of mandamus and 
the rule to show cause issued in said petition, answering say: 

1-2. The defendants admit as true the allegations contained in the 
first and second paragraphs of said petition. 

3. Answering paragraph three of said petition the defendants ad¬ 
mit that petitioner probably performed the duties of his office as 
Superintendent of Insurance of the District of Columbia to the best 
of his ability, and admit that he stands ready and willing to continue 
to so perform the duties of said office, but defendants say that they 
did not and do not now consider petitioner’s qualifications such as to 
justify his retention as Superintendent of Insurance of the District 
of Columbia, as will be more fully hereinafter set forth in the answer 
to paragraph seven hereof. 

4. The defendants admit as true the allegations contained in para¬ 
graph four of said petition. 

5. Answering so much of paragraph five of said petition as sets 
forth that petitioner is protected by the Civil Service Law, defendants 
say that they are advised and believe and hence aver that the alle- 
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gations therein contained and concerning said protection are 
7 conclusions of law and are unnecessary to be answered herein. 

Concerning the allegations of said paragraph wherein it is 
set forth that requests were made to the Commissioners by petitioner 
that he “be furnished with the grounds under which they had under¬ 
taken to remove him, which requests were denied your petitioner”, 
defendants say that they are advised and believe and hence aver that 
such allegations are immaterial, irrelevant, and unnecessary to be 
answered herein. Defendants admit that petitioner “has in no wise 
acquiesced in or consented to the rights of the Commissioners to so 
dismiss him from the service, but upon the contrary has declined al¬ 
ways to consent to or acquiesce in anyway in the action so under¬ 
taken.” 

6. The defendants admit as true the allegations contained in the 
sixth paragraph of this petition. 

7. The defendants admit that petitioner was removed from the 
position of Superintendent of Insurance of the District of Columbia 
by order of the Commissioners of the District of Columbia dated 
June 22nd, 1922, and reading as follows: 

June 22, 1922. 

“Ordered: 


That Lewis A. Griffith Superintendent of Insurance of the Dis¬ 
trict of Columbia, is hereby removed from said office, effective from 
and after June 22, 1922. 

“That Burt A. Miller is hereby appointed Superintendent of In¬ 
surance of the District of Columbia at $3,500.00 per annum, said 
appointment to take effect when he reports for duty. 

Official copy furnished 


By order: 


Auditor: -. 

Aud. State: -. 

Dis. 0.: -. 

Supt. of Insurance: 

Persons: -. 

File: —. 

G-R. 


DANIEL E. GARGES, 

Secretary ” 


8 Defendants deny that petitioner was removed as Superin¬ 

tendent of Insurance of the District of Columbia for political 
reasons but state the fact to be that the Commissioners desired to 
develop and improve the Insurance Department of the District of 
Columbia and felt that in order so to do the position of Superin¬ 
tendent of Insurance should be filled by a man of the highest possible 
standing in the insurance field and one vested with the unquestioned 
qualifications of an expert on insurance matters, which standing 
and qualifications, in the judgment of the Commissioners, petitioner 
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did not possess. Defendants deny that petitioner had any vested 
rights as an employee of the District of Columbia, and say that they 
are advised and believe and hence aver that the Commissioners were 
vested with ample authority of law to remove petitioner from office. 
Further answering said paragraph, defendants deny that petitioner 
had any vested right or interest in the so-called “Civil Service Retire¬ 
ment and Disability Fund.” Further answering said paragraph 
defendants say they are advised and believe and hence aver that pe¬ 
titioner, upon application, in accordance with the provisions of Sec¬ 
tion 11 of the Act of Congress approved May 22nd, 1920, and entitled 
“An Act for the retirement of employees in the classified civil service, 
and for other purposes”, is entitled to have returned to him the 
total amount of deductions had from his salary during his employ¬ 
ment as Superintendent of Insurance of the District of Columbia on 
account of such fund. 

And having fully answered these defendants pray to be dismissed. 

JAMES F. OYSTER, 
CHARLES KELLER 
Commissioners of the District of Columbia. 

F. H. STEPHENS, 

RINGGOLD HART, 

Attorneys for Defendants. 

9 District of Columbia, ss: 

James F. Oyster and Charles Keller on oath say that they have 
read the foregoing answer and return by them subscribed and know 
the contents thereof and they verily believe the facts therein stated to 
be true. 

JAS. F. OYSTER. - 
CHARLES! KELLER, 

Subscribed and sworn to before me this 26 day of July, 1922. 
[seal.] DANIEL E. GARGES, 

Notary Public, D. C. 

Answer of Cuno H. Rudoph to Petition and Rule to Show Cause. 

Filed August 25, 1922. 

******* 

Comes now Cuno H. Rudolph, one of the Commissioners of the 
District of Columbia, named as defendant in the above entitled cause, 
and for answer to the petition for a writ of mandamus and the rule to 
show cause issued in said petition answering says: 

1, 2. The defendant admits as true the allegations contained in 
the first and second paragraphs of said petition. 

3. Answering paragraph three of said petition the defendant admits 
that petitioner probably performed the duties of his office as Super¬ 
intendent of Insurance of the District of Columbia to the best of his 


7 


LEWIS A. GRIFFITH VS. CUNO H. RUDOLPH ET AL. 


ability, and admits that he stands ready and willing to con- 

10 tinue to so perform the duties of said office, but defendant 
says that he did not and does not now consider petitioner’s 

qualifications such as to justify his retention as Superintendent of 
Insurance of the District of Columbia, as will be more fully herein¬ 
after set forth in the answer to paragraph seven hereof. 

4. The defendant admits as true the allegations contained in para¬ 
graph four of said petition. 

5. Answering so much of paragraph five of said petition as sets 
forth that petitioner is protected by the Civil Service Law, defendant 
says that he is advised and believes and hence avers that the 
allegations therein contained and concerning said protection are con¬ 
clusions of law and are unnecessary to be answered herein. Concern¬ 
ing the allegations of said paragraph wherein it is set forth that re¬ 
quests were made to the Commissioners by petitioner that he “be 
furnished with the grounds under which they had undertaken to re¬ 
move him, which requests were denied your petitioner”, defendant 
says he is advised and believes and hence avers that such allegations 
are immaterial, irrelevant, and unnecessary to be answered herein. 
Defendant admits that petitioner “has in no wise acquiesced in or 
consented to the rights of the Commissioners to so dismiss him from 
the sendee, but upon the contrary has declined always to consent to 
or acquiesce in anyway in the action so undertaken.” 

6. The defendant admits as true the allegations contained in the 
sixth paragraph of this petition. 

7. The defendant admits that petitioner was removed from the 
position of Superintendent of Insurance of the District of Columbia 

by order of the Commissioners of the District of Columbia 

11 dated June 22nd, 1922, and reading as follows: 


“Ordered: 


“June 22, 1922. 


That Lewis A. Griffith, Superintendent of Insurance of the District 
of Columbia, is hereby removed from said office, effective from and 
after June 22, 1922. 

‘That Burt A. Miller is hereby appointed Superintendent of In¬ 
surance of the District of Columbia at $3,500.00 per annum, said 
appointment to take effect when he reports for duty. 

Official copy furnished, 


By order: 


Auditor: - 
Aud. State 
Dis. O.: 


Supt. of Insurance: 

Persons: -. 

File: -. 

G-R. 


DANIEL E. GARGES, 

Secretary.” 


8 


LEWIS A. GRIFFITH VS. CUNO n. RUDOLPH ET AL. 


Defendant denies that petitioner was removed as Superintendent of 
Insurance of the District of Columbia for political reasons but states 
the fact to be that the Commissioners desired to develop and improve 
the Insurance Department of the District of Columbia and felt that in 
order so to do the position of Superintendent of Insurance should 
be filled by a man of the highest possible standing in the insurance 
field and one vested with the unquestioned qualifications of an ex¬ 
pert on insurance matters, which standing and qualifications, in the 
judgment of the Commissioners, petitioner did not possess. Defend¬ 
ant denies that petitioner had any vested rights as an employee of the 
District of Columbia, and says that he is advised and believes and 
hence avers that the Commissioners were vested with ample authority 
of law to remove petitioner from office. Further answering said para¬ 
graph, defendant denies that petitioner had any vested right 

12 or interest in the so-called “Civil Service Retirement and 
Disability Fund.” Further answering said paragraph de¬ 
fendant says that he is advised and believes and hence avers that 
petitioner, upon application, in accordance with the provisions of 
Section 11 of the Act of Congress approved May 22nd, 1920, and en¬ 
titled “An Act for the retirement of employees in the classified civil 
service, and for other purposes,” is entitled to have returned to him 
the total amount of deductions had from his salary during his 
employment as Superintendent of Insurance of the District of 
Columbia on account of such fund. 

And having fully answered this defendant prays to be dismissed. 

CUNO H. RUDOLPH, 
Commissioner of the District of Columbia. 

F. H. STEPHENS, 

RINGGOLD HART, 

Attorneys for Defendants. 

District of Columbia, ss: 

Cuno H. Rudolph, on oath, says that he has read the foregoing 
answer and return by him subscribed and knows the contents thereof 
and that he verily believes the facts therein stated to be true. 

CUNO H. RUDOLPH. 

Subscribed and sworn to before me this 25th day of Aug., 1922. 
[seal.] JAMES C. WILKES, 

Notary Public, D. C. 

13 Application for Leave to Amend. 

Filed October 6, 1922. 

******* 

Comes now the petitioner in the above entitled cause and asks 
leave of the court to file herewith an amendment to his original pe¬ 
tition said amendment being attached hereto and duly verified. 

W. GWYNN GARDINER, 

Attorney for Petitioner . 
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To Ringgold Hart, Esq., 

Attorney for Respondents: 

Take notice that I shall on Friday morning, October 6, at ten 
o’clock A. M. ask Mr. Justice Hitz to permit these papers to be filed 

and treated as a part of the original petition. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 


Proposed Amendment to Petition for Writ of Mandamus. 

$ $ % ♦ $ $ $ 

Your petitioner respectfully represents to this Honorable Court: 

(1) That he is a citizen of the United States and files this suit in 
his own right. 

(2) That heretofore, to wit, on the 9th day of June, 1919 your 
petitioner was duly appointed Superintendent of Insurance of the 
District of Columbia at an annual salary of $3,500, as provided in 

Section 645 of the Code of Laws of the District of Columbia, 
14 creating a department of Insurance and providing for the 
appointment of a Superintendent of Insurance at the said 
salary of $3,500 per annum. 

(3) Since your petitioner’s appointment by a lawful order of the 
Commissioners of the District of Columbia under the provisions of 
said law and said section, he has faithfully and diligently performed 
the duties of his office as said Superintendent of Insurance of the 
District of Columbia and stands ready and willing to continue to 
perform the duties of said office. 

(4) That after the appointment of said petitioner, and on, to wit, 
the 22nd day of May, 1920, Congress of the United States passed 
an act entitled “An Act for the Retirement of Employees in the 
qualified Civil Service and for other Purposes.” That in and by said 
act of Congress, Congress provided thus: 

“All regular annual employees of the municipal government of 
the District of Columbia, appointed directly by the commissioners 
or by other competent authority including those receiving per diem 
compensation, paid out of general appropriations, but whose services 
are continuous, and including public-school employees, excepting 
school officers and teachers, shall be included in the provisions of 
this Act, but members of the police and fire departments shall be 
excluded therefrom.” 

(5) That in and by this said act of Congress it was the purpose 
and intention of Congress, and in and by said act, Congress did in 
law place and establish your petitioner in the same position and 
among that corps of employees known as the “Civil Service Em¬ 
ployees” and that since all employees protected by the Civil Service 
taw cannot be discharged or dismissed from the service without first 
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being served with written charges and given an opportunity 

15 to answer the same, which thing was not in this case done, 
but request was made by your petitioner to the Commis¬ 
sioners that he be furnished with the grounds under which they 
had undertaken to remove him, which said request w r as denied your 
petitioner, and he states that the order which undertook to remove 
him was unlawful and void and that he is still entitled to all the 
privileges, benefits, and emoluments of the office of Superintendent 
of Insurance of the District of Columbia. Your petitioner further 
states that he has in nowise acquiesced in or consented to the right 
of the Commissioners to so dismiss him from the service, but upon 
the contrary has declined in all ways to consent to or acquiesce in 
any way in the action so undertaken. 

(6) Petitioner further avers and charges that under the provisions 
of this act of Congress of May 22, 1920, from and including August, 
1920, the Auditor of the District of Columbia has deducted from 
your petitioner’s salary of $3,500 per annum, the sum of two and 
one-half percent thereof, which said deduction has been made from 
each semi-monthly payment, all as provided in Sec. 8 of said act of 
Congress, which said sum, so deducted by the Auditor of the Dis¬ 
trict of Columbia, has, together with other funds, been transferred 
upon the books of the Treasury Department to the credit of a cer¬ 
tain fund known as the “Civil Service Retirement and Disability 
Fund.” 

(7) Petitioner further avers and states that in March, 1922, the 
respondent, Cuno H. Rudolph, requested him through his secretary, 
Mr, Allmond, to come to his Rudolph’s, office in the District Build¬ 
ing, and upon complying with said request promptly, he 

16 went to his office at which time in his office the said Cuno H. 
Rudolph made the following statement to your petitioner, 

to wit : 

“The work of your office is entirely satisfactory. There has never 
been to my knowledge a complaint filed against you or the office 
during your administration. I had hoped that you could be re¬ 
tained during my entire term of office, but those damn fellows on 
the hill have been after me.” 

Thereupon your petitioner asked the respondent, Rudolph, if the 
President of the United States was taking any part in the matter 
and the respondent replied: 

“Not exactly, but Secretary Christian has written me from the 
White House for the appointment.” 

Respondent Rudolph further said to your petitioner at this inter¬ 
view : 

» ¥ 

“I might have to ask for your resignation on or about the 15th 
of May.” 

Petitioner, further avers and states as a fact that shortly after this 
interview with the respondent Rudolph, in March, 1922, he met Sena* 
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tor France of Maryland and discussed with the Senator the state¬ 
ments made by the respondent Rudolph as quoted above. Shortly 
thereafter United States Senator France came ter the office of this 
petitioner in the District of Columbia at which time and place Sena¬ 
tor France stated to this petitioner thus: 

“I have had a talk with Commissioner Rudolph and I am afraid 
that matters have been fixed and that it is too late to change it.” 

Upon inquiry being made of the Senator for whom the matter had 
been fixed, he advised petitioner of the name of Miller as the man. 
Senator France at this interview told your petitioner thus: 

4 ‘Mr. Rudolph spoke in the highest terms of your work and had 
no criticism whatsoever to make.” 

Petitioner further states on the 20th day of June, 1922, he 
17 received the following communication from the Secretary of 
the District Commissioners: 

“I am directed by the Commissioners to inform you that they 
deem it advisable to make a change in the office of Superintendent 
of Insurance and they suggest that you submit your resignation 
effective on and after June 21. Your successor will be appointed 
effective on and after June 22, 1922.” 

Thereafter upon receipt of same, this petitioner wrote the following 
letter to the Commissioners of the District of Columbia, to wit : 

June 22, 1922. 

To the Honorable the Commissioners of the District of Columbia^. 
Gentlemen : 

“I am in receipt of your communication of the 20th instant, 
signed by the Secretary of the Board, in which you stat$: 

“I am directed by the Commissioners to inform you that they 
deem it advisable to make a change in the office of Superintendent 
of Insurance and they request that you submit your resignation 
effective on and after June 21st. Your successor will be appointed 
effective on and after June 22, 1922.” 

In view of the fact that Commissioner Rudolph, who has direct 
supervision of my office, has very recently stated to me that no com¬ 
plaint had been filed against my office; that my work had been en¬ 
tirely satisfactory; that I had always been on the job; that he had 
hoped that I would remain there as long as he did; and that he had 
no desire to make any change but he was being worried to death by 
the fellows upon the hill; and in further view of the fact that this 
statement has been confirmed by Commissioner Rudolph to at least 
one member of the United States Senate who called upon him and 
to others who have called upon him, I request that I he permitted 
to appear before the Board of Commissioners of the District of Co- 
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lumbia to be advised by them why they are now discharging me 
and undertaking to appoint my successor. 

I am not a lawyer, but my common knowledge of men and the 
affairs of life prompt me to believe that no man should be dis¬ 
charged without some reason being given for such action. 

Thus my request for permission to appear before your 
18 Board. 


Very respectfully, 
(Signed) 

LAG/T. 


LEWIS A. GRIFFITH, 

Superintendent . 


No reply was made to this letter, no permission was given your pe¬ 
titioner to appear before the Board, nor were there any charges or 
claims made against him, and the only information or reply of 
any character that your petitioner received in response to said com¬ 
munication was a personal call from the Secretary of the Board of 
Commissioners, advising your petitioner that “the Commissioners 
declined to give your petitioner a hearing but desire your petition¬ 
er’s resignation,” which resignation your petitioner declined to give. 

(8) Petitioner further avers and states that without any neglect 
or inattention to business on his part and without anj lawful reason 
therefor, and for political reasons only, the Commissioners of the 
District of Columbia by an order dated the 21st day of June, 1922, 
which said order states thus in substance: 

“You are hereby removed as Superintendent of Insurance of the 
District of Columbia ‘for the good of the service’ and Burt A. Miller 
is hereby appointed your successor to take effect when he reports for 
duty.” 

undertook to remove your petitioner as Insurance Superintendent 
of the District of Columbia and to thereby destroy the vested right 
and interest which he had in said fund and his rights as an employee 
of the District of Columbia, in violation of law and contrary to the 
statute of Congress in the premises. 

19 (9) Your petitioner further states that the said Burt A. 

Miller was appointed for political reasons, and your petitioner 
expects to prove at the trial of this case that the said Burt A. Miller, 
so sought to be appointed and appointed by said order, had had no 
experience in insurance matters except as a general solicitor for 
an insurance company, and that he did not in anywise qualify to 
fill the position of Superintendent of Insurance of the District of 
Columbia, all of which was known to respondents at the time of 
said order, and that great damage has resulted to the reputation 
of this petitioner, and being without remedy except by the assist¬ 
ance of this Honorable Court by its extraordinary Writ of Man¬ 
damus, he asks of this Court its assistance in the issuance of this 
writ in his behalf. 

Therefore, premises considered, petitioner prays: 
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(1) That a rule issue out of this Honorable Court directed to the 
respondents and each of them requiring them to appear in this 
Court and show cause, if any they have, why a Writ of Mandamus 
should not issue out of this court, requiring them to set aside and 
vacate their order of the 21st day of June, 1922. 

(2) Upon hearing of said rule that this Court issue its Writ 
of Mandamus to the respondents requiring them to vacate and set 
aside their order of the 21st day of June, 1922. 

(3) And for such other, further, and general relief as to the Court 
would seem just and proper. 

LEWIS A. GRIFFITH. 

W. GWYNN GARDINER. 

20 I, Lewis A. Griffith, being first duly sworn on oath depose 
and state that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof; that the matters and things 
therein contained of my own knowledge are true and those upon 
information and belief, I believe to be true. 

LEWIS A. GRIFFITH. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 6 day of Oct. A. D., 1922. 

MORGAN H. BEACH, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Supreme Court of the District of Columbia. 

Monday, October 23, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

Upon consideration of the motion of petitioner filed herein, for 
leave to file an amendment to his original petition, it is ordered 
that said motion be, and the same is hereby overruled. 

21 Pleas of the Plaintiff. 

Filed November 15, 1922. 

* ****** 

(1) Now comes the plaintiff in the above entitled cause, and by 
way of plea and traverse to the answer herein by the defendants re¬ 
turned, the said plaintiff joins issue upon the said answer and re-, 
turn. 
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(2) And for a further plea to the said answer, and by way of 
traverse to the averments made in the third paragraph thereof, the 
said plaintiff says that the said defendants and each of them did, at 
the time of their removing this plaintiff from office as is in his peti¬ 
tion filed herein stated, and still consider the plantifTs qualifications 
for the said office of Superintendent of Insurance of the District of 
Columbia such as to justify his retention in the said office, and as 
such Superintendent; and this the said plaintiff prays may be in¬ 
quired of by the country. 

(3) And for a further plea to the said answer, and by way of 
traverse to the averments made in the seventh paragraph thereof, 
the said plaintiff says that the said defendants did remove him from 
the office herein aforesaid, and as is in his aforesaid petition alleged, 
for poltitical reasons, that is to say for the purpose of making and 
procuring political advantage and advancement for themselves and 
for divers other persons associated with them for political purposes, 
and for their political advantage and advancement; and 

That it was, at the times aforesaid, not the fact that the said de* 
fendants being the Commissioners of the District of Columbia, and 
as such acting, desired to develop and improve the Insurance 

22 Department of the said District; nor did they feel or believe 
that, in order to do so, the position of Superintendent of 

Insurance should be filled by a man of the highest possible standing 
in the insurance field, or one vested with a standing and with qualifi¬ 
cations which, in their judgment, the said petitioner did not possess; 
and that 

The said defendants, in removing the said plaintiff from the office 
aforesaid and in the manner aforesaid, were not moved by, and did 
not act from or on account of, any such desire, motive, purpose, be¬ 
lief, opinion, or judgment; 

And this the said plaintiff prays may be inquired of by the 
country. 

(4) And the said plaintiff, for a further plea to the said answer, 
and bv way of traverse to the matter in the seventh paragraph there¬ 
of contained, says that heretofore, to wit, on the first day of March, 
in the year 1922, and whilst the said plaintiff was the Superintendent 
of Insurance of the District of Columbia and was in the discharge of 
the duties of such officer, at the District of Columbia, he had been 
such Superintendent for a long space of time to wit, for the space of 
two years and nine months, and that during the said period no 
charges of any kind had been made against him, nor had any com¬ 
plaint been made by the said defendants, or by any of them, or by 
any other persons, concerning the manner wherein had discharged 
anil was discharging the duties of the said office, or otherwise affect¬ 
ing or touching his qualifications for the said office or his conduct 

therein; nor was any such charge or complaint thereafter 

23 made during the time wherein he continued to hold the said 
office; 

That on the day last aforesaid and at the place aforesaid, the de¬ 
fendant Cuno H. Rudolph, being then as now one of the Commis¬ 
sioners of the District of Columbia, and being that one of the said 
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Commissioners having and charged with direct supervision over the 
office of Superintendent of Insurance and over the plaintiff as the 
then incumbent of that office, said to the plaintiff in substance and 
effect: 

“The work of your office is entirely satisfactory. There has never 
been to my knowledge a complaint against you or the office during 
your administration. You give your whole time to the job. I 
(meaning the said Rudolph) had hoped that you could be retained 
during my entire term of office; but those damned fellows on the 
Hill have been after me/’ 

the said Rudolph then and there meaning by the words “fellows on 
the Hill,” certain members of the Congress of the United States, 
the sessions whereof are held on Capitol Hill in the District afore¬ 
said; and meaning and signifying that certain of such members 
of Congress had solicited and importuned the said Rudolph to re¬ 
move the said plaintiff from the office aforesaid, then as aforesaid 
by him occupied, and to do so for political reasons and for the sake 
of appointing to the said office in the place of the said plaintiff 
some other person whose appointment would better subserve and 
more advance the political interests and purposes of the said mem¬ 
bers of Congress; 

And the said plaintiff further avers that thereupon, to wit, on the 
day and at the place last aforesaid, he inquired of the said defend¬ 
ant Rudolph whether or not the President of the United States was 
taking any part in the endeavor, then as aforesaid stated by 
24 the said Rudolph being made, to remove the said plaintiff 
from the said office; to which inquiry the said Rudolph 
answered in substance and effect that the said President was not 
exactly acting and directly active in the said endeavor, but that his 
secretary, one Christian, had written to the said Rudolph from the 
White House asking for the appointment of another person to the 
aforesaid office then held and occupied by the said plaintiff; and 
thereupon the said Rudolph said that he might be obliged to ask 
for the plaintiff’s resignation on or about the fifteenth day of May, 
then next to come; 

And the said plaintiff further avers that thereafter, to wit, on 
divers days after the day last aforesaid and before the twentieth day 
of June, in the year 1922, the said defendant Rudolph, being at 
all of the said times Commissioner, as aforesaid, and speaking 
officially as such and in his character as such Commissioner, de¬ 
clared to divers persons that the affairs of the plaintiff’s, said office, 
and his conduct therein were entirely satisfactory to the Commis¬ 
sioners of the District of Columbia, defendants herein, and that he, 
the said Rudolph, did not desire to remove the plaintiff from the 
said office, but that there was political pressure being exerted to that 
end so strongly that he, the said Rudolph, feared that he should 
not be able to resist it; 

And the plaintiff further avers that shortly thereafter, to wit, 
within the space of one month, and on the twenty-first day of Jun$ 
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next thereafter, the said defendants removed him from the said 
office in the manner and circumstances stated in his petition herein 
filed, there being then, and there having been, no charges or com¬ 
plaints made against him or concerning his conduct in the 

25 said office, and there being neither at that time or at any 
other time any statement, suggestion, introduction, or ex¬ 
planation by the said defendants, or by any of them, signifying that 
they or any of them desired or hoped to replace the plaintiff by 
another person better qualified to fill the said office, or signifying 
that the plaintiff was in any manner or degree deficient in the 
qualifications deemed requisite or desirable in the said office; 

And the said plaintiff further avers that he is and has for many 
years been affiliated with the Democratic Party and has been recog¬ 
nized and considered to be of that party; and that the said defend¬ 
ant Rudolph is a member of the Republican Party, and the members 
of Congress, bv him aforesaid mentioned, and the other persons by 
him mentioned, and by him said to be seeking to secure the removal 
of the plaintiff from the said office, and the persons by the said Ru¬ 
dolph mentioned and alluded to as exerting political pressure to that 
end, were and are members of the said Republican Party, and 
greatly interested to promote the welfare and success of that party, 
and were for that reason concerned and solicitous to procure the re¬ 
moval of the plaintiff from the said office and the appointment 
thereto of a member of the said Republican Party; 

Without this, that the said defendants, in removing the plaintiff 
from the said office as aforesaid, were desirous to develop and im¬ 
prove the Insurance Department of the District of Columbia, and 
felt or believed that the said office of Superintendent of Insurance 
should be filled by a person having higher standing or qualifications 
than those possessed by the plaintiff ; 

26 And with this, that the said defendants, in so removing the 
plaintiff from office, were actuated, moved or influenced by 

political reasons and motives, and not by other reasons, motives, pur¬ 
poses or intentions; 

And this the plaintiff is ready to verify, wherefore he prays judg¬ 
ment. 

W. GYWNN GARDINER, 

J. WM. TOMLINSON, 

Attorneys for Petitioner. 

Motion to Strike. 

Filed November 20, 1922. 

******* 

1. Come now the defendants in the above entitled cause, by their 
counsel, and move the Court to strike out the joinder of issue filed 
herein by the petitioner on November 15, 1922, and for cause of said 
motion say that it is not a permissible procedure for the petitioner in 
mandamus cause to join issue on the answer of the respondents be- 
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cause of the provisions of Section 1276 of the Code of Law for the 
District of Columbia. 

2. Because the record in this case discloses that a similar joinder 
of issue wa3 filed herein by the plaintig and the same was stricken out 
on motion of defendants. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 


27 To Messrs. W. Gwynn Gardiner and I. William Tomlinson: 

Please take notice that the foregoing motion has been calendared 
for the next motion day. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 


Demvurrer to Second Plea. 

Filed November 20, 1922. 

******* 

The defendants say that the second plea of the plaintiff in the 
above entitled cause is bad in substance. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 


Note. 

The following points of law will be argued upon the hearing of 
this demurrer: 

1. That the said second plea tenders an immaterial issue. 

2. That the said second plea states no facts which, if true, con¬ 
stitute any legal bar or objection to the dismissal of plaintiff by the 
Commissioners of the District of Columbia. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 


28 To Messrs. W. Gwynn Gardiner and I. William Tomlinson: 

Please take notice that the foregoing demurrer has been calendared 
for the next motion day. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants . 
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Demurrer to Third Plea. 

Filed November 20, 1922. 

* * * * * * * 

The defendants say that the third plea of the plaintiff in the above 
entitled cause is bad in substance. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

Note. 

The following points of law will be argued upon the hearing of 
this demurrer: 

1. That the said third plea tenders an immaterial issue. 

2. That the said third plea states no facts which, if true, constitute 
any legal bar or objection to the dismissal of plaintiff by the Com¬ 
missioners of the District of Columbia. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

29 To Messrs. W. Gwynn Gardiner and I. William Tomlinson: 

Please take notice that the foregoing demurrer has been calendared 
for the next motion day. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

Demurrer to Fourth Plea. 

Filed November 20, 1922. 

* * * * * * * 

The defendants say that the fourth plea of the plaintiff in the 
above entitled cause is bad in substance. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

Note. 

The following points of law will be argued upon the hearing of 
this demurrer: 

1. That the said fourth plea tenders an immaterial issue. 

2. That the said fourth plea states no facts which, if true, consti¬ 
tute any legal bar or objection to the dismissal of plaintiff by the 
Commissioners of the District of Columbia. 
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3. That the said fourth plea purports to set forth statements of one 
Cuno H. Rudolph, Commissioner of the District of Columbia, which 

statements heretofore have been held to be improper to be 

30 made part of the record herein, as appears by the record in 
this proceeding. 

4. That the said fourth plea discloses that the statements aforesaid 
were the individual statements of said Cuno H. Rudolph, and, as a 
matter of law, the same are not attributable to the Board of Commis¬ 
sioners of the District of Columbia. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

To Messrs. W. Gwynn Gardiner and I. William Tomlinson: 

Please take notice that the foregoing demurrer has been calendared 
for the next motion day. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

Thursday, May 10th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

This matter being before the Court upon motion to strike and de- 
murers to the traverse of the petitioner, and the Court being of the 
opinion that the demurrers are well taken, it is, this 10th day of Mav, 
A. D., 1923, 

Ordered that the said motion to strike and the demurrers be, and 
they hereby are, sustained, and the petitioner electing to stand 

31 upon said record, it is, by the Court, this 10th day of May, 
A. D., 1923, 

Ordered that the said petition be, and the same hereby is, dismissed 
with costs. 

By the Court: 

WILLIAM HITZ, 

Justice. 

Petitioner notes an appeal in open Court from the order of the 
Court sustaining the motion to strike and the demurrers and dis¬ 
missing the petition, and bond is fixed on appeal to the Court of Ap¬ 
peals of the District of Columbia to act as a cost bond on appeal to 
said Court in the sum of One hundred dollars or Fifty dollars de¬ 
posited with the Clerk in lieu of bond. 

By the Court: 


W. H., Justice. 
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Memorandum. 

June 4, 1923.—Bond on appeal approved and filed. 

32 Assignments of Error. 

Filed July 24, 1923. 

******* 

(1) The Court committed error in sustaining the motions to 
strike and the demurrers filed to the pleas in this case. 

(2) The Court committed error in dismissing the petition for 
Writ of Mandamus. 

(3) The Court committed error in refusing to permit the peti¬ 
tioner to amend his petition. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 

Designation of Record. 

Filed July 24, 1923. 

******* 

To Morgan H. Beach, Esq., Clerk Supreme Court of the District of 
Columbia: 

You will please prepare the following papers as the record on ap¬ 
peal in the above entitled cause: 

(1) Original petition for Writ of Mandamus. 

(2) Answer thereto. 

(3) Application for Leave to Amend. 

(4) Copy of Proposed Amendment. 

(5) Order denying same. 

(6) Pleas of absque hoc. 

(7) Motion to strike and demurrers. 

(8) Order of the Court sustaining motions to strike and demurrers 
and dismissing the petition. 

(9) Noting of Appeal in open court and fixing bond. 

33 (10) Memo, approving bond and filing of bond. 

(11) Assignments of Error. 

(12) This Designation. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 

Service of Designation of Record and Assignments of Error ac¬ 
cepted this 23rd day of July, 1923. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Respondents. 
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34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
33, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66780 at Law, wherein Lewis A. 
Griffith is Plaintiff and Cuno H. Dudolph, et al. are Defendants, as 
the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th day of November, 1923. 


[Seal Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4066. Lewis A. Griffith vs. Cuno R. Rudolph et al. Court of Ap¬ 
peals, District of Columbia. Filed Nov. 8,1923. Henry W. Hodges, 
clerk. 
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IN THE 


Court of Appeals!, 5©totrtct of Columbia 


No. 4066 


Lewis A. Griffith, Appellant , 

vs. 

Cuno H. Rudolph, et al, Commissioners of the Dis¬ 
trict of Columbia, Appellees 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

On June 29, 1922, appellant filed his petition in the 
Supreme Court of the District of Columbia praying 
for the issuance of a writ of mandamus to compel the 
appellees to restore him to the position of Commis¬ 
sioner of Insurance of the District of Columbia. 

It was alleged in this petition that the Commission¬ 
ers were endeavoring to remove him as Commissioner 
of Insurance of the District of Columbia for political 
reasons only and without any hearing, as provided 
by the Civil Service Law, and further that he was an 
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executive officer of the District Government, and that 
no power was vested in the Commissioners of the 
D. C., as such, to remove him. 

To this petition and a rule issued thereon, the de¬ 
fendants answered, admitting that they were under¬ 
taking to remove the petitioner as Commissioner of 
Insurance of the D. C., but denying that it was for 
political reasons and stated the fact to be that “the 
Commissioners desired to develop and improve the 
Insurance Department of the District of Columbia and 
felt that in order so to do the position of Superin¬ 
tendent of Insurance should be filled by a man of the 
highest possible standing in the insurance field, and 
with one vested with unquestionable qualifications of 
an expert on insurance matters, which standing and 
qualifications, in the judgment of the Commissioners, 
petitioner did not possess.” (R. 5-6.) 

Thereupon, petitioner asked leave of the Court to 
amend the petition and set forth in detail the actual 
facts known to him with reference to the removal (R. 
9-11), but the Court denied his right to amend. 

Thereupon the appellant pleaded and traversed the 
answers of the respondents. (R. 13-16.) 

Respondents demurred and moved to strike out all 
of the pleas which motion was granted, and the peti¬ 
tion was thereupon dismissed. 

ARGUMENT 

* 

These assignments of error are three in number and 
are based upon the action of the Court in sustaining 
the motion to strike and the demurrers. 

It will be seen that the answers of the respondents 
raised questions of fact, and therefore, if the peti¬ 
tioner demurred to the answers, he would thereby in 
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law admit the truth of the allegations, and the facts 
set up in the answers. 

See the opinion of this Court in 

Garfield vs. U. S. ex rel Turner, 31 App. D. C. 
326-337 

in which this Court laid down the principle that a de¬ 
murrer to the answer of the respondents in a manda¬ 
mus suit was an admission of every fact set forth in 
the respondents ’ answer, as stated by this Court in the 
following language (see Page 335): 

“It follows, we think, that, if such a pleading is 
sufficient to raise an issue of fact, a demurrer 
thereto must logically operate as an admission 
of the facts therein alleged. A demurrer to the 
answer in an action at law admits all new facts 
alleged in the answer / 9 

In view of the fact that in this case the answer de¬ 
nies the allegations of the petition and sets up in de¬ 
tail new facts stating why the Commissioners under¬ 
took to dismiss the petitioner from the service, this 
answer could not be demurred to or petitioner would 
thereby have admitted the things therein to be true. 
It was necessary, therefore, to plea or traverse these 
facts, which was done. 

Section 1276 of the Code of Laws of the District 
of Columbia, in dealing with the pleadings in manda¬ 
mus cases states thus: 

“The petitioner may plea to or traverse any 
or all of the material averments set forth in said 
answer and the defendant shall take issue or de¬ 
murrer to said plea or traverse within five days 
thereafter * * 
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It will be noted that we traversed the answer by the 
general issue, which is in law “a common traverse,’’ 
and has the place in the pleading of tendering issue 
between the petition and the answer thereto. 

This seems to be the method of treating the func¬ 
tion of a joinder of issue as defined by Mr. Perry in 
his admirable work on “Common Law Pleading” at 
Page 240. 

We went further, however, and filed the tender of 
issue with formal proffer of the point sought to be 
maintained. 

This was necessary, however, because we sought to 
set up new facts as a basis of showing that the answer 
was not true in fact. This required that we traverse 
by the plea de in juria. 

This plea not only tenders issue, but on the other 
hand differs like many of the other issues by denying 
in general and summary terms. The functions and 
necessity of this plea is considered by Mr. Perry in 
his work on “Common Law Pleading” at Page 251. 
See also Poe on “Pleading and Practice at Law,” Vol. 
1, 3rd Ed. Sec. 711. 

GENERAL ISSUE PLEA 

By reference to the record (R. 13) it will be seen 
that the first plea and traverse of the petitioner is in 
the following language, to wit: 

“Now comes the plaintiff in the above entitled 
cause and by way of plea and traverse to the 
answer herein by the defendants returned, the 
said plaintiff joins issue upon the said answer and 
return. ’ ’ 
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The Court sustained a demurrer to this plea and 
traverse, and it is respectfully submitted that in so 
doing the courts decision was in the very teeth of 
the decision of the Supreme Court of the United 
States in 

U. S. ex. rel McBride vs. Schurz, Sec. of the 
Dept, of Interior, 102 U. S. (12 Otto) 378-408. 

In this case, as in the case at bar, the matter before 
the court involved a petition for a writ of mandamus 
against a public officer. 

The identical plea and replication, as quoted above 
and as filed by me in this case, was filed on behalf of 
the petitioner to the answer of the respondent in this 
Schurz case, and the Supreme Court of the United 
States, in reversing the action of this court in sus¬ 
taining a demur upon this identical plea, said: 

4 ‘As the replication distinctly put in issue every 
paragraph of the answer, as no evidence was of¬ 
fered in support of the answer, and as the rule 
of the court recited which makes the replication 
in this case a denial of the substance of the plead¬ 
ing to which it relates, we must exclude the sup¬ 
plemental petition, and the answer of the respon¬ 
dent as evidence, and decide the case on the al¬ 
legations of the original petition and the facts 
stipulated in the agreed case. ,, 

Our law, Rule 30 on Page 28 of the Law Rules of 
the Supreme Court of the District of Columbia, 1919, 
contains the same language on the joinder of issue, as 
is found in this Supreme Court decision just above 
quoted. 

In that case the Supreme Court considered the law 
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and the practice in a mandamus case, and, therefore, 
I raise this question upon the authority of this Su¬ 
preme Court decision. 

CIVIL SERVICE LAW PREVENTS DISMISSAL 

OF PETITIONER 

The petitioner was appointed to this office on the 
4th day of June, 1919 (R. 2, Par. 2). Thereafter on 
the 22nd of May, 1920, Congress passed another act 
entitled “An Act for the Retirement of Employees 
in the Qualified Civil Service, and for other pur¬ 
poses.’ ’ (R. 2, Par. 4.) 

This act likewise provides as to the rights of em¬ 
ployees in the District of Columbia, thus: 

“All regular annual employees of the Munici¬ 
pal Government of the District of Columbia, ap¬ 
pointed directly by the Commissioners or by other 
competent authority, including those receiving 
per diem compensation, paid out of general ap¬ 
propriations, and whose services are continuous 
* * * shall be included in the provisions of 

this act.” (R. 2, Par. 4.) 

After the passage of this act in August, 1920, the 
Auditor of the District of Columbia deducted from 
petitioner’s salary of $3,500 per annum, the sum of 
2% per cent thereof, and this deduction has been made 
semi-monthly from and including August, 1920, up 
to the date of the filing of the petition in this case, 
(R. 2, Par. 6); this all in accordance with Sec. 8 of 
said Act of Congress. 

This sum, so deducted, has been transferred on the 
books of the Treasury Department to the credit of the 
fund created under said act and known as “The Civil 
Service Retirement and Disability Fund.” 
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The Civil Service Act provides that: 

i ‘No Civil Service Employee shall be dis¬ 
charged or dismissed from the service without 
first being served with written charges and given 
an opportunity to answer the same. ,, (See Civil 
Service Act, Sec. 6.) 

In the case at bar the petitioner was not only not 
honored by such an act, but upon his application to be 
heard, he was declined that right. 

If, therefore, the employees of the District of Co¬ 
lumbia are protected by the Civil Service Act, which 
Congress intended, and for which the United States 
Government is holding the money of said employees, 
then the Commissioners had no power to dismiss the 
petitioner without giving him the opportunity to be 
heard. 

See 


United States vs. Wickersham, 201 U. S. 390- 
400. 

In determining this question in this Wickersham 
case, the Court concluded its opinion thus: 

“The case comes to this: The appellee, by his 
appointment, practically made by the Secretary 
of the Interior in entering his name in the classi¬ 
fied list and designating him for the service re¬ 
quired, was entitled to the privileges and emolu¬ 
ments of his position until he was legally disquali¬ 
fied by his own action or that of some duly au¬ 
thorized public authority. The attempted sus¬ 
pension without authority of law, he remaining 
ready and willing to discharge the duties of the 
place, could not, during the period of such wrong- 
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ful suspension, have the effect to deprive him of 
the compensation legally belonging to one entitled 
to hold the po8ition. ,, 

THE PETITIONER HAS VESTED RIGHTS THAT 
CANNOT BE TAKEN AWAY 

The respondents relied upon 

Pennie vs. Reis, 132 U. S. 465 

as authority in support of their position that no vested 
rights accrued to the petitioner in this case. 

By a careful study of that case it will be found, we 
respectfully submit, that that case supports our posi¬ 
tion that there was such a vested right in this fund, 
preventing the removal of petitioner without just 
grounds therefor, and until an opportunity be given 
him after written charges were filed and served on 
him, to be heard, and his rights determined. 

Looking to the facts in this case, it will be found 
that the Legislature of California on April 1, 1878, 
passed an act creating a fund out of which policemen 
and firemen thereafter to be selected and appointed 
should be paid, and providing further: 

“that the officer so appointed should receive as 
compensation each month not exceeding $100, or 
such sum as may be fixed after June 1, 1879, by 
a board of commissioners created under the Act, 
and that, in addition thereto, the State will create 
a fund by appropriating two dollars each month 
for that purpose, from which, upon his resigna¬ 
tion for bad health or bodily infirmity, or dismis¬ 
sal for mere incompetency not coupled with any 
offense against the laws of State, a certain sum 
shall be paid to him, and, upon his death, a cer¬ 
tain sum shall go to his legal representative.’’ 
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Ward was appointed an officer under the provisions 
of this act and received $100 per month salary for sev¬ 
eral years, or until March 4, 1889, when the Legisla¬ 
ture passed an act repealing this former act and its 
provisions with reference to the retirement fund. 

Upon Ward’s death, suit was brought by his ad¬ 
ministrator to recover the amount due his legal rep¬ 
resentative under the provisions of this act. 

In deciding this question, the court said: 

“ Notwithstanding, therefore, in this case, the 
petitioner avers that the deceased police officer 
contributed out of his salary two dollars a month, 
pursuant to the law in question, and, in sub¬ 
stance, that the fund which was to pay the one 
thousand dollars claimed was created out of like 
contributions of the members of the policy, the 
court, looking to the Statute, sees that, in point 
of fact, no money was contributed by the police 
officer out of his salary, but that the money which 
went into that fund under the Act of April 1, 
1878, was money from the State retained in its 
possession for the creation of this very fund, the 
balance—one hundred dollars—being the only 
compensation paid to the police officer. Though 
called part of the officer’s compensation, he never 
received it or controlled it, nor could he prevent 
its appropriation to the fund in question. He 
had no such power of disposition over it as always 
accompanies ownership of property.” 

The Court then proceeds to consider the question 
upon the theory that that fund was a fund created by 
the State out of the appropriation and was no part 
of the salary of the officer, and therefore, no vested 
right in the police officer until the happening of the 
event which entitled him or his legal representative 
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to the receipt of the fund under the provisions of the 
act. 

The Court then says that if a different set of facts 
from these existed, a different question would have 
been raised with reference to the disposition of the 
fund. 

The language used by the court is stated thus: 

“If the two dollars a month, retained out of 
the alleged compensation of the police officer, had 
been in fact paid to him, and thus become subject 
to his absolute control, and after such payment 
he had been induced to contribute it each month 
to a fund, on condition that, upon his death, a 
thousand dollars should be paid out of it to his 
representative, a different question would have 
been raised with respect to the disposition of the 
fund, or at least of the amount of the decedent’s 
contribution to it.” 

With the language of the court just cited in mind, 
we turn for the moment to the facts in the case at bar. 

Here we have the salary of $3,500 fixed as the com¬ 
pensation of the petitioner by an act of Congress, the 
privilege being thereafter given him by an act of Con¬ 
gress to contribute 2% per cent of this salary—this 
salary fixed by Congress—to a retirement fund, and 
the petitioner having elected to pay this 2% per cent 
of the salary to this fund for the period above stated, 
and the U. S. having accepted that fund, so paid, and 
transferred it to this Retirement Fund account on the 
books of the Treasury of the United States, a right 
was thereby created—a vested right—inerring to the 
petitioner, which cannot be taken from him except in 
the manner provided by the act itself. 

This act provides for the repayment of the amount 
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paid by any civil service employee where he has vol¬ 
untarily withdrawn from the service of the Govern¬ 
ment or because of his misdeeds or misconduct he has 
been dismissed from the service of the Government. 

We have, therefore, (1) a condition where the peti¬ 
tioner, being a Civil Service employee, could not be 
discharged without written charges and a hearing, 
and (2) a case where a vested right existed in the fund 
which could not be taken away from him except by 
due process of law. 

POWER TO APPOINT DOES NOT IMPLY POWER 
TO REMOVE WHERE THE APPOINTMENT 
OR REMOVAL HAS TO DO WITH AN EX¬ 
ECUTIVE OFFICER. 

The petitioner in this case having been appointed 
Superintendent of Insurance of the D. C. by the Com¬ 
missioners of the D. C., as a result of a command to 
them so to do by Congress, and the Superintendent of 
Insurance being a federal officer of the D. C., and 
there being no provision in the act creating the office 
giving the Commissioners the right to remove this 
executive officer, no such right exists and the Commis¬ 
sioners have no power thus to remove. 

The Supreme Court of the United States in 

Ottawa City vs. Corey, 108 U. S. 121, 27 Law 
Ed. 674. 

in considering the powers of municipal corporations 
said: 


“Municipal corporations are created to aid the 
State Government in the regulation and admini- 
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stration of local affairs. They have only such pow¬ 
ers of government as are expressly granted them, 
or such as are necessary to carry into effect those 
that are granted.’’ 

Looking now to the powers of the Commissioners of 
the District of Columbia we find that their powers are 
restricted to carrying out the direction of Congress 
as its agent. 

This court in emphasizing this contention said in 

Smithson vs. D. C., 42 App. D. C. 184. 

in an opinion delivered by the late Chief Justice 
Shepard of this court: • 

“Undoubtedly the Commissioners have such 
powers only as have been delegated to them by 
Congress.” 

Thereafter in 

Newman vs. Willard Hotel Company, 47 App. 
D. C. 323. 

this court in an opinion dealing with the powers and 
rights of the District Commissioners, as found on page 
326 of this opinion, said: 

“It has thus been decided that the Commission¬ 
ers are creatures of statute, possessing no inher¬ 
ent powers, and not constituting a municipal cor¬ 
poration, but being merely the executive agents of 
a peculiar form of municipal government created 
by Congress, and in which Congress has reserved 
to itself the power of general legislation and of 
municipal regulation.” 
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Looking for the moment to the expression of Con¬ 
gress, as found in Sec. 645 of the Code, we find Con¬ 
gress stating thus: 

“The said Commissioners are authorized and 
directed to appoint a superintendent of Insurance 
at an annual salary of $3,500 per year.” 

There is no provision for his removal or dismissal, 
and it cannot be disputed but that under this act, the 
Commissioner of Insurance of the District of Colum¬ 
bia is an executive officer of the District Government, 
and, as such, cannot be removed by the Commission¬ 
ers, in the absence of express authority from Congress 
so to do. 

In 


Speed vs. Common Council of Detroit, 98 Mich. 
360. 

the court had before it the action of the City Council 
in removing the City Counselor of the City of Detroit. 
The Supreme Court of Michigan in holding that no 
such power existed in the City Council, said in part: 

“The tendency of the decisions in this country 
is to regard municipal corporations as an aid to 
the state government, and to limit their powers 
to those which are expressly derived from the con¬ 
stitution and from legislative enactments, and to 
those implied powers only which are necessary to 
carry out the powers thus conferred. * * * 

“It is argued that the power of removal of the 
city counselor is necessary in order to protect the 
interests of the city from an incompetent or cor¬ 
rupt incumbent, and therefore it must be inferred 
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that the legislature recognized this power as ex¬ 
isting. Courts may not surmise or speculate as to 
legislative enactments. With the reasons for con¬ 
ferring or withholding a power the courts have no 
concern. They must interpret the statute as they 
find it.” 

The Supreme Court of Massachusetts in passing 
upon this question in 

Atty. Gen. ex rel Cole vs. Stratton, 79 N. E. 
Rep. 1073, 9th L. A. R. 573. 

in holding that the muncipal powers had no authority 
to remove a member of its Board of Health, said: 

“It is seen that the election of public officers, 
their removal from office, and the filling of vacan¬ 
cies have been the subject of elaborate legislation. 
There is no provision for the removal of members 
of the board of health in towns. In the absence of 
any such provision we are of opinion that they 
cannot be removed by a vote of the town either 
with or without a hearing before the town or a 
committee thereof.” 

It is not contended, nor the purpose to urge upon 
the Court that the Commissioners of the District of 
Columbia, as such, have no power to dismiss for cause 
any of the clerks in the service of the District Gov¬ 
ernment, aside from the question involved under the 
Civil Service law, and their rights, if any, exist under 
said law. 

The Supreme Court of the United States in 


Keim vs. United States, 177 U. S. 292-293. 
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said: 


‘ ‘ In the absence of specific provision to the con¬ 
trary, the power of removal from office is incident 
to the power of appointment.” 

This Court in 

Taylor vs. Taft, 24 App. D. C. 95-98. 

recognized this doctrine, as found in its decision on 
page 98 of this report, which states thus: 

“This power of removal, therefore, would seem 
to be unrestricted except as controlled by legisla¬ 
tion by Congress.” 

We have been unable to find any cases in which this 
Court, or any other Federal Court has held that an ex¬ 
ecutive officer of a municipality could be removed with¬ 
out the express power in the statute providing the 
wheres and whyfores as to his removal. 

Our contention, therefore, is that Congress created 
by its act a special department of the District Govern¬ 
ment known as the Insurance Department. 

Congress in this act fixed the salary of the executive 
officer who should administer that department of the 
District Government. 

Congress in this act further provided that the Com¬ 
missioners of the District of Columbia should select 
that executive officer. 

Congress in this act further provided that “said 
Superintendent shall have supervision of all matters 
pertaining to insurance * * * subject only to the 

general supervision of the Commissioners.” 
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It is of especial interest to note that Congress limit¬ 
ed the supervision of the Commissioners over this de¬ 
partment to * ‘ regulating the general supervision over 
Insurance companies,” and therefore, it could not be 
contended for a moment, we respectfully submit, that 
the power of the Commissioners over this executive 
officer of the District Government could be expanded 
or extended beyond special powers conferred on the 
Commissioners by Congress. 

It will be further noted that under this act of Con¬ 
gress, the Commissioners are authorized and directed 
to appoint a Superintendent of Insurance “at an an¬ 
nual salary of Three Thousand Five Hundred ($3,500) 
Dollars.” 

The record (R. 2) shows that the petitioner was 
appointed to the position of Superintendent of Insur¬ 
ance on the 4th of June, 1919. 

The record (R. 7) shows that the petitioner was re¬ 
moved from office, or the order of the Commissioners 
in undertaking to remove him from office, was dated 
the 22nd of June, 1922. 

From this it can readily be seen that the attempt to 
remove him, after he had undertaken to perform and 
was in fact performing his duties beginning the third 
year, under no aspect of the law could he be removed 
until and at the expiration of the year’s service which 
began on June 4th. 

By reference to Section 645 of the Code of Laws of 
the District of Columbia, all of the provisions of the 
statute above referred to will be found. 
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THE DEMURRER OF RESPONDENTS TO THE 
PLEAS ADMITS ALL OF THE ALLEGA¬ 
TIONS OF THE PLEAS. 

Looking to the facts before the Court, it will be 
found that in the original petition of the plaintiff (R. 
3), he sets forth his acts in office thus: 

“Petitioner further avers and states that with¬ 
out any neglect or inattention to business on his 
part, and without any lawful reason therefor, and 
for political reasons only, the Commissioners of 
the District of Columbia removed him from of¬ 
fice. ’ ’ 

The respondents (R. 4) answer this language thus: 

“But defendants say that they did not and do 
not now consider petitioner’s qualifications such 
as to justify his retention as Superintendent of 
Insurance of the District of Columbia, as will be 
more fully hereinafter set forth in the answer to 
Par. 7 thereof.” 

Looking to the record we find Par. 7 (R. 8) stating 
thus: 


“Defendants deny that petitioner was removed 
as Superintendent of Insurance of the District of 
Columbia for political reasons, but state the fact 
to be that the Commissioners desired to develop 
and improve the Insurance Department of the 
District of Columbia and felt that in order so to 
do the position of Superintendent of Insurance 
should be filled by a man of the highest possible 
standing in the Insurance field, and one vested 
with the unquestioned qualifications of an expert 
on insurance matters.” 
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When the Commissioners—respondents—filed this 
answer an application was made to the Court to amend 
the petition in order to set forth the facts which would 
prove the act of the Commissioners to be purely and 
absolutely political. 

The trial justice denied the right to file the amend¬ 
ment. 

Thereupon the petitioner filed his pleas (R. 14, 15 
and 16) which pleas set forth facts which, if true, 
would satisfy the mind of any unbiased person that 
the motive was political and not for the benefit of the 
department, and that the act of the Commissioners 
was injurious and harmful to the Department and the 
tax payers of the District of Columbia. 

These pleas were demurred to, and in demurring the 
respondents are in the position before this Court of 
admitting the truth of every plea, and, therefore, they 
can have no standing before this Court. 

See 

Fairfield vs. United States, 31 App. D. C. 335. 

Unhaff vs. Brandenburg, 26 App. D. C. 3. 

Flannery vs. Granite Company, 3 App. D. C. 

395. 

CONCLUSION 

It is very respectfully submitted that the action of 
the Commissioners of the District of Columbia in un¬ 
dertaking to remove petitioner by their order dated 
June 22, 1922, was void, and that the writ of manda¬ 
mus should be granted requiring them to restore pe¬ 
titioner to his position as such Superintendent. 

Respectfully submitted, 

Gwynn Gardiner, 

J. William Tomlinson, 
Attorneys for Appellant . 
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Statement of Case. 

Under appointment of the Commissioners of the District 
of Columbia, appellant held the position of Superintendent 
of Insurance of the District of Columbia from June 4, 1919. 
to June 22, 1922, when he was removed from office by the 
Commissioners. Thereafter appellant petitioned the Su¬ 
preme Court of the District of Columbia for a writ of man¬ 
damus to compel the Commissioners to restore him to office, 

1& 
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contending he was removed for political reasons; that he was 
protected in his office by the United Spates Civil Service Act 
(22 Stats., 403); that he acquired a vested interest in his 
position by reason of the Retirement Act of May 22, 1920 
(41 Stats., 614), and tha the Commissioners were without 
power to remove him. Respondents answered and denied 
that appellant was removed for political reasons, but alleged 
that his standing and qualifications were not such as justi¬ 
fied his retention in office (R., 5-6). Appellant then moved 
to amend his petition, which motion was argued and denied. 
Thereupon he filed three pleas to the answer of respondents, 
and what he termed a “joinder in issue by way of plea and 
traverse.” Demurrers to the pleas were filed, and a motion 
to strike the so-called joinder in issue, all of which were sus¬ 
tained and the petition dismissed. The assignments of error 
are three in number, directed to the refusal to permit amend¬ 
ment, the sustaining of the demurrers and motion to strike, 
and dismissing of the petition. 

ARGUMENT. 

The court was correct in refusing to permit the amend¬ 
ment attempted by appellant. The original petition con¬ 
tained seven paragraphs; the attempted amendment con¬ 
tained nine paragraphs. Seven paragraphs of the proposed 
amended petition were identical with those of the original 
petition. One of the additional paragraphs contained alle¬ 
gations of an alleged conversation between Cuno H. Rudolph, 
one of the Commissioners of the District of Columbia, al¬ 
leged conversations between petitioner and a member of the 
United States Senate, and embodied a letter alleged to have 
been addressed by petitioner to Cuno H. Rudolph (R., 10-12). 
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The other additional paragraph confined itself to an attack 
upon the qualifications of the successor in office to appellant 
and alleged such appointment to have been for political pur¬ 
poses. Respondents are convinced that no argument need 
be submitted, nor authority cited, to sustain the ruling of 
the court that such allegations were irrelevant and imma¬ 
terial. Petitioner submits no authority for his contention 
that error was committed in this respect, and no doubt for 
the excellent reason that none could be found. The Com¬ 
missioners act as a Board. Statements attributed to one of 
the respondents, Cuno H. Rudolph, if true, would not be 
binding upon the Board of Commissioners. 

McBride vs. Ross, 13 App. D. C., 476: 

“The Commissioners act as a Board, and two of 
them may exercise the power conferred, in the ab¬ 
sence of one of their number, or even against his ex¬ 
pressed wishes, if present and participating in the 
proceedings.” 

General Issue Pleading. 

The proceeding in mandamus is statutory (D. C. Code, 
Chapter XLII), and is instituted by petition (Sec. 1273). 
After answer (Sec. 1275) the petitioner is required to plead 
to or traverse all or any of the material averments set forth 
in the answer, and it is then provided that the defendant 
shall take issue or demur to said plea or traverse (Sec. 1276). 
The petitioner failed to follow this procedure. What he at¬ 
tempted, and contends tha' he did, was to join issue wi n 
in faot» no issue had been tendered. Many of the allegations 
of his petition were admitted; others were denied and new 
facts set up upon which the Commissioners relied for the 
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removal of relator. Until these new facts were denied by 
petitioner, issue could not be joined. The so-called “joinder 
of issue by way of plea and traverse” filed by petitioner was 
neither a plea nor traverse. It would appear that he confused 
the “general issue” with the “joinder in issue.” There is 
no such thing as a general issue in mandamus known to 
the law. A general issue is not a joinder in issue. When a 
general issue can be filed, which it cannot in this case, the 
next pleading, coming from the adverse party, is the joinder 
in issue. As petitioner recites, it is true that the traverse 
de in juria tenders issue, but such a traverse is applicable to 
only certain actions, and mandamus is not among them. 
Furthermore, the traverse de in juria is a replication, and no 
replication was filed by petitioner in this proceeding. The 
Code requires that the defendant answer and the •petitioner 
plead to or traverse (not join issue). 

The case of United States vs. Schurz, 102 U. S., 378, cited 
by petitioner, involved the title to public land and was a 
petition for a writ of mandamus to compel the Secretary 
of the Interior to deliver a patent to relator. The pleading 
in this case consisted of a petition, supplemental petition, 
answer and replication, and the case was submitted upon 
an agreed statement of facts, wherein it was stated: “All 
other matter in said case stood upon the original and sup¬ 
plemental petition, the answer of respondent, and the replica¬ 
tion thereto Hence the question of pleading was never 
raised, nor could it be under the authorities. 

At page 392, the court said: 

“By this stipulation the allegations of the original 
petition, except one which is specified, are to be taken 
as true. Certain other facts are then set out. It is 



then added that all other matters stand upon the 
original and supplemental petitions, the answers, and 
replication, and that there was no other or further 
proof offered by either party. As the replication 
distinctly put in issue every paragraph of the answer, 
as no evidence was offered in support of the answer, 
and as the rule of the court is recited which makes 
the replication in this ease a denial of the substance 
of the pleading to which it relates, we must exclude 
the supplemental petition and the answer of the re¬ 
spondent as evidence, and decide the case on the al¬ 
legations of the original petition and the facts stipu¬ 
lated in the agreed case.” 

An examination of the above case fails to disclose a plea 
identical with the one filed by petitioner in the case at bar, 
as alleged by him (Brief, page 5). 

It was decided in U. S. ex rel. West vs. Hitchcock. 19 
App. D. C., 333, that a demurrer to a petition for mandamus 
is not a proper procedure. Therefore, followed to its logical 
conclusion, there is no more reason for a joinder in issue to 
the answer of respondents than a demurrer to the petition. 

The court, in this case, at page 346, used this language: 

“But it is proper here to state that we cannot com¬ 
mend the practice, which has lately grown up in the 
District, of making return to a writ of mandamus, 
or a rule to show cause why the writ of mandamus 
should not issue, by a demurrer to the petition upon 
which the writ or rule to show cause has been issued. 
This practice, although in accordance with that of 
several of the States of our Union, is not wholly con¬ 
sistent with the provisions of the Statute of 9 Anne, 
Ch. 20, regulating the proceedings in mandamus, the 
substance of which, it may be noted, has been em- 
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bodied in the new code for this District, secs. 1273- 
1282. The act of Anne, equally with the new code, 
contemplates a return or answer to the writ, not a 
demurrer to the petition; and it contemplates that 
in this return or answer all the facts shall be stated 
upon which the respondent proposes to rely. It does 
not contemplate that he shall keep back any of the 
facts, by relying first on a demurrer to the petition 
and then falling back upon an answer, which would 
be proper enough in ordinary cases, but not in pro¬ 
ceedings in mandamus. Logically, the rule to show 
cause is not answered by demurring to the petition 
in pursuance of which the rule has been issued. The 
petitioner may plead to or traverse the return; and 
his pleading may take the shape of a demurrer; 
and there may be a replication and demurrer to a 
plea or replication; but a demurrer would seem to 
have no proper place in the proceedings until the 
coming in of the return to the rule to show cause. 

“The return should be an answer or statement of 
facts showing the grounds upon which the respondent 
has acted or refused to act. It may state the facts 
in part or in whole by denying or admitting the alle¬ 
gations of the petition, or by qualifying or explaining 
them; but it should in some way state all the facts 
necessary and proper for the determination of the 
cause.” 

Petitioner relies upon the case of Garfield vs. Turner, 31 
Appeals D. C., 333, in support of his contention that a de¬ 
murrer to the answer in a mandamus proceeding is an ad¬ 
mission of every fact set forth in the respondent’s answer. It 
is submitted that this case did not so decide, but that only 
those facts well pleaded, material to the issue, are admitted. 
SOj in the case at bar, defendant’s demurrers admitted only 
those facts well pleaded and material to the issue. 
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“By new facts can be meant only such facts as are 
well pleaded, material to the issue, and are capable of 
properly presenting disputed questions of fact” (Gar¬ 
field vs. Turner, 31 App. D. C., 333-335). 

Many of the allegations of the petitioner (R.. 1-2) and 
those contained in the attempted amendment (R., 9-13) were 
not allegations of fact, but mere conclusions and opinions of 
relator. Such allegations were immaterial and irrelevant to 
the issue involved. Only allegations of fact and not con¬ 
clusions of law arc admitted bv demurrer. 

Is 

In the case of Pennie vs. Reis. 132 U. S., 464, the court, 
at page 469, said: 

“The petitioner now contends that these several al¬ 
legations are to be taken as literally true, from the 
fact that the treasurer demurred to the petition. 
But a demurrer admits only allegations of fact; not 
conclusions of law. When therefore a plaintiff relies 
for recovery upon compliance with the provisions of 
a statute, and attempts to set forth conformity with 
them, the court will look to that statute and take the 
allegations as intended to meet its provisions notwith¬ 
standing the inaccuracy of any statement respecting 
them. If the pleading misstates the effect and pur¬ 
pose of the statute upon which the party relies, the 
adverse party, in demurring to such pleading, does 
not admit the correctness of the construction, or that 
the statute imposes the obligations or confers the 
rights which the party alleges.” Citing Dillon vs. 
Barnard, 21 Wall., 430, 437. 

Power of Removal. 

At page 16 of petitioner's brief he points out that the Code 
of Law for the District of Columbia (Sec. 645) authorizes 
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the Commissioners of the District of Columbia to appoint a 
Superintendent of Insurance and emphasizes that such posi¬ 
tion shall carry with it an “annual salary.” He contends 
that petitioner, having been appointed to such position on 
June 4, 1919, could only be discharged on the yearly an¬ 
niversary of such day. Congress is presumed to know, and 
to have in mind at the time of the passage of any act, its 
prior legislation on the same subject. The Commissioners 
do not rely upon an implied power to remove municipal em¬ 
ployees from office. Express power so to do is given to them 
by the Act of Congress of June 11, 1878 (20 Stats., 102), 
usually known as the Organic Act, wherein it is provided: 

“Said Commissioners are hereby authorized to abol¬ 
ish any office and consolidate two or more offices, re¬ 
duce the number of employees, remove from office and 
make appointment to any office under them au¬ 
thorized by law” (20 Stats., 104). 

It is presumed that Congress had in mind the provisions 
of this statute when the position of Superintendent of In¬ 
surance was created by that body. Removal of petitioner 
was, therefore, discretionary with the Commissioners. 

Mandamus Can But Compel the Performance of a Min¬ 
isterial Duty, Not a Discretionary Duty. 

It is a well-settled principle of law that the writ of man¬ 
damus will not lie to compel action involving the exercise of 
judgment or discretion, but is a remedy only when a purely 
ministerial duty imposed by law should be performed, and 
it is the contention of the respondents in this case that the 
appointment or removal of officers is a duty involving discre- 
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tion, and it makes no difference whether the officer be what 
is recognized as a public official or an employee. In any case 
where the discretion is reposed in the removing body, it is 
not reviewed by a writ of mandamus, nor can the relator by 
aid of the writ compel the exercise of the discretion. Our 
Court of Appeals in the case of U. S. ex rel. Todd vs. Gongwer, 
37 D. C. App., 560, quoting there and affirming Seymour vs. 
U. S., 2 App. D. C., 240-246, says: 

“Where the duty prescribed is plain and specific 
admitting of no discretion, calling for the exercise of 
no judgment, and the officer charged therewith re¬ 
fuses to perform it, to the injury or deprivation of the 
right of another, mandamus will lie to compel him 
to its performance; it will lie where the duties are dis¬ 
cretionary or even strictly judicial; never, however 
to revise action that has been taken, but to compel 
reception and consideration or the taking of jurisdic- 
tion. ,, 

In the case of U. S. ex rel. Daily vs. McFarland, 28 D. C. 
App., 569, it was said: 

“Of the further questions suggested it is necessary 
to notice but one, and that is whether mandamus is 
the proper remedy; whilst it is true that matters call¬ 
ing for discretion on the part of an executive officer 
are beyond control of the court, through writ of man¬ 
damus it is equally true that in cases where there is 
no room for the exercise of discretion, their acts may 
be controlled by mandamus.” 

In the case of Lochrans vs. Long, 6 D. C. App., 504, the 
court said: 

“If there is one question that ought to be regarded 
as settled it is that the courts of the United States will 
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not undertake through the process of mandamus to 
control the exercise of discretion by an executive offi¬ 
cer of the Government in the performance of duty 
entrusted to him.” 

In the case of National Electric Company vs. Lamont, 2 
App., D. C., 533: 

“But it is a settled doctrine that the writ will not 
issue in a case where its nature is to direct or control 
the deed of an executive department in the discharge 
of an executive duty involving the exercise of judg¬ 
ment or discretion.” 

In the case of United States vs. Black, 128 U. S., 40, the 
court used the following language: 

“The court will not interfere by mandamus with 
the executive officers of the Government in the ex¬ 
ercise of their ordinary official duties, even where 
those duties require an interpretation of the law, the 
court having no compelling power for that purpose, 
but where they refuse to act in the case at all or when 
by special statute or otherwise and mere ministerial 
duty is imposed upon them, that is a service which 
they are bound to perform without further question; 
then if they refuse, a mandamus may issue to compel 
them.” 

Such has been the opinion of the Court of Appeals in the 
case of Seymour vs. Brodie, 10 App. D. C., 567; Riverside Oil 
Company vs. Hitchcock. 21 App. D. C., 252, 266, and the 
Supreme Court of the United States in the case of Riverside 
Oil Company vs. Hitchcock, 190 U. S., 316. 

If, therefore, the courts are unable through the writ of 
mandamus to review the acts of the Commissioners in duties 
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which involve discretion and judgment and if the removal of 
an official is such a duty, certainly the relator in this case is 
out of the court. In Keim vs. United States, 17? lJ. S., 290, 
the court set at rest the doctrine of this question iJd an opin¬ 
ion by Justice Brewer in the following language: 

“The appointment to an official position in the 
Government, even if it be simply a clerical position, is 
not a mere ministerial act, but one involving the ex¬ 
ercise of judgment. The appointing power must de¬ 
termine the fitness of the applicant; whether or not he 
is the proper one to discharge the duties of the posi¬ 
tion. Therefore, it is one of these acts over which 
the courts have no general supervising power. In the 
absence of specific provision to the contrary the power 
of removal from office is incident to the power of ap¬ 
pointment. Tt cannot for a moment be admitted 
that it was not the intention of the Constitution that 
those offices which are denominated inferior offices 
should be held during life. And if removal at pleas¬ 
ure, by whom is such removal to be made? In the 
absence of all constitutional provision or statutory 
regulation it would seem to be a sound and necessary 
rule to consider the power of removal as incident to 
the power of appointment. In re Hennon, 13 Pet., 
230, 259; Parsons vs. United States, 167 U. S., 324. 
Unless, therefore, there be some specific provision to 
the contrary, the action of the Secretary of the In¬ 
terior in removing the petitioner from office on ac¬ 
count of inefficiency is beyond review in the courts 
either by mandamus to reinstate him or by com¬ 
pelling payment of salary as though he had not been 
removed.” 

It seems unnecessary to respondents to burden the court 
with the great mass of cases which support their contention 
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on this point, more especially in view of the stand taken by 
the Supreme Court of the United States, as above stated, 
which it seems should be controlling, and therefore the relator 
cannot by mandamus review the act of his removal, which in 
light of law and reason is an act of judgment and discretion. 

Petitioner Had No Vested Bight in Office. 

Petitioner would have it appear (Brief, pages 6-7) that by 
reason of the Act of Congress of May 22, 1920 (Retirement 
Act), he became established as a civil service employee, and 
that he obtained a vested right to the position of Superin¬ 
tendent of Insurance and in the retirement fund created by 
such act. The following sections are quoted from: 

An Act for the Retirement of Employees in the Clas¬ 
sified Service and for Other Purposes. Approved 
May 22, 1920 (22 Stat 403). 

‘'Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled, That beginning at the expiration of 
ninety clays next following the passage of this Act, 
all employees in the classified civil service of the 
United States who have on that date, or shall have 
on any date thereafter, reached the age of seventy 
years and rendered at least fifteen years of service 
computed as prescribed in section 3 of this Act, shall 
be eligible for retirement on an annuity as provided 
in section 2 hereof: 

****** * 

“All regular annual employees of the municipal 
government of the District of Columbia, appointed 
directly by the commissioners, or by other competent 
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authority including those receiving per diem com¬ 
pensation paid out of general appropriations, but 
whose services are continuous, and including public- 
school employees, except school officers and teachers, 
shall be included in the provisions of this Act, but 
members of the police and fire departments shall be 
excluded therefrom. 

******* 

“Sec. 8. That beginning on the first day of the 
third month next following the passage of this Act 
and monthly thereafter there shall be deducted and 
withheld from the basic salary, pay, or compensation 
of each employee to whom this Act applies a sum 
equal to 2 1 /) per centum of such employee’s basic 
salary, pay, or compensation. 

* * * * * * * 

“Sec. 9. That every employee coming within the 
provisions of this Act shall be deemed to consent and 
agree to the deductions from salary, pay, or com¬ 
pensation as provided in Section 8 hereof, and pay¬ 
ment less such deductions shall be a full and com¬ 
plete discharge and acquittance of all claims and de¬ 
mands whatsoever for all regular services rendered by 
such. employee during the period covered by such 
payment. * * *” 

******* 

“Sec. 11. That in the case of an employee in the 
classified civil service of the United States who shall 
be transferred to an unclassified position, and in the 
case of any employee to whom this Act applies who 
shall become absolutely separated from the service 
before becoming eligible for retirement on an an¬ 
nuity, the total amount of deductions of salary, pay, 
or compensation with accrued interest computed at 
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the rate of 4 per centum per annum, compounded on 
June 30 of each fiscal year, shall, upon application, 
be returned to such employee.” 

The law is well settled that an official has no property or 
contract rights in a public office. Upon that subject the 
Supreme Court of the United States, in Crenshaw vs. U. S., 
134 U. S., 99, spoke as follows: 

“The primary question in this case, one which un¬ 
derlies the first, second, and third of appellant’s 
propositions stated above, is whether an officer ap¬ 
pointed for a definite time or during good behavior 
had any vested interest or contract right in his office 
of which Congress could not deprive him. The ques¬ 
tion is not new. There seems to be but little difficulty 
in deciding that there is no such interest or right.” 

In the case of Butler vs. Pa., 10 Howard, 402, the court, 
drawing this distinction, page 416, used the following lan¬ 
guage : 

“We have already shown that the appointment to 
and the tenure of an office created for public use and 
the regulation of the salary affixed to such an office 
do not fall within the meaning of the section of the 
Constitution relied upon by plaintiff in error; do not 
come within the import of the term ‘contracts,’ or in 
other words, the vested, private, personal rights 
thereby intended to be protected.” 

In the case of Taylor vs. Beckham, 178 U. S., 548, an ac¬ 
tion of quo warranto for usurpation of the office of Governor, 
the court said: 

“The decisions are numerous to the effect that pub- 
lie offices are mere agencies or trusts and not property 
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as such. * * * In short, generally speaking, the 
nature of the relation of a public office to the public 
is inconsistent either with a property or contract 
right.” 

In the case of Moore vs. Strickling, a West Virginia case, 
in 50 L. R. A., 279, reading from the syllabus: 

“A public office is not property within the mean¬ 
ing of the constitutional provision that no person 
shall be deprived of his life, liberty or property with¬ 
out due process of law and judgment of his peers. It 
is a mere public agency revocable according to the 
will and appointment of the people as expressed in 
the Constitution and the laws enacted in conformity 
therewith.” 

The power of removal from office is incident to the power 
of appointment and is unrestricted except as controlled by 
legislature. 

In the case of United States ex rel. Taylor vs. Taft, 24 Ap¬ 
peals 1). C., 95, the relator was removed from office without 
compliance with section eight of rule eleven of the civil serv¬ 
ice rules, which provided: 

“No removal shall be made from the competitive 
classified sendee except for just cause and for reasons 
given in writing; and the person sought to be removed 
shall have notice and be furnished a copy of such rea¬ 
sons and be allowed a reasonable time for personally 
answering the same in writing. Copy of such rea¬ 
sons, notice, and answer, and of the order of removal, 
shall be made a part of the records of the proper de¬ 
partment or office.” * * * 



Mr. Chief Justice Clabaugli, in rendering the opinion of 
the court, said: 

“The appellant has raised various questions, but 
preliminary to them all is that of the authority of the 
courts to review the action of the Secretary of War in 
removing her. That the courts have no such jurisdic¬ 
tion is entirely clear to us. That the right of appoint¬ 
ment carries with it the right of removal has been 
determined so many times that it would be useless to 
cite authority in support of the proposition. This 
power of removal, therefore, would seem to be un¬ 
restricted, except as controlled by legislation of Con¬ 
gress. * * * The question of fitness, capacity, at¬ 

tention to the duties of an officer, is necessarily to be 
determined by the heads of the department; this de¬ 
termination is only arrived at by the exercise of dis¬ 
cretion and judgment, and, will it be seriously con¬ 
tended that the courts can by proceedings in man¬ 
damus review this discretion and judgment? Will 
it be asserted that the thousands of employees in the 
classified service of the Government can appeal to the 
courts for the review of the action of their superior 
officer whenever he may find cause to remove one or 
more of them for inefficiency, whether it be in the 
total failure of the employee to perform his or her 
duties, or whether it be for acts which, in the judg¬ 
ment of that superior officer, are detrimental to the 
discipline of the service? It seems to us the very 
statement of the contention is its own refutation. 
Any other conclusion would encourage inefficiency 
and incompetency in office, and be fruitful of in¬ 
subordination.” 

In a mandamus proceeding to compel the Secretary of War 
to restore petitioner to what he claimed to be his lawful rank 



in the Army (Page vs. Moffett, 85 Fed. Rep., 38) the court 
said: 

“Neither Revised Statutes, Section 1753, nor the 
civil-service act of January 16, 1883, puts any re¬ 
strictions upon the power of removal from appointive 
offices except for refusal to contribute to political funds 
or neglect to render political service; hence presi¬ 
dential rule 11, relating to the civil service, and pro¬ 
viding (as amended July 27, 1897) that no removal 
shall be made without giving the accused notice and 
an opportunity to make defense, has no such authority 
at law as confers upon the holder of an office a vested 
right thereto, with the right to invoke the equitable 
power of the courts to restrain his removal therefrom 
in violation of such rule.” 

The case of Shurtleff vs. U. S., 189 U. S., 311, involved the 
removal of a general appraiser of merchandise by the Presi¬ 
dent, and in this case it was decided : 

“In the absence of constitutional or statutory pro¬ 
vision the President can, by virtue of his general 
power of appointment, remove an officer, even though 
he were appointed by and with the advice and con¬ 
sent of the Senate. This power (assuming, but not 
deciding, that Congress could deprive the President 
of the right to exercise it in such a case as this) can¬ 
not be taken away by mere inference or implication, 
and in the absence of plain language in the statute 
Congress will not be presumed to have taken it away.” 

In the case of U. S. vs. Wickersham, 201 U. S., 390, cited 
by petitioner, the question of removal or suspension from 
office was not before the court. That case involved a suit 
in the Court of Claims to recover upon an alleged claim for 
compensation, the petition alleging that the claimant was a 
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clerk in the office of the U. S. Surveyor General in Idaho, 
in the classified civil service. The court, at page 399, said: 

“In the meantime the record shows that the claim¬ 
ant was ready and willing to discharge the duties of 
his position, and had received no compensation there¬ 
for during the time of his wrongful suspension. 
Whether he could have been summarily removed or 
suspended by the President or other competent au¬ 
thority is not the question now before the court, but 
the question is whether the employee during his 
wrongful suspension by a subordinate officer is en¬ 
titled to the compensation provided by law.’’ 

Except Where Expressly Provided, Employees of the 

District of Columbia Municipality Not Under Civil 

Service. 

Petitioner in his brief (page 7) states: 

“If, therefore, the employees of the District of 
Columbia are protected by the Civil Service Act, which 
Congress intended, and for which the United States 
Government is holding the money of said employee, 
then the Commissioners had no power to dismiss the 
petitioner without giving him the opportunity to be 
heard.” 

In view of the plain language of the law, which is so clearly 
stated as to admit of but one interpretation, it is significant 
that counsel for appellant should have entertained even that 
mild degree of faith in the merits of his contention upon 
this point which is indicated by his employment of the word 
“if.” His use of this word clearly shows that in his own 
mind there was grave doubt. 

The United States civil service law is not applicable to the 
employees of the District of Columbia municipality. 
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22 Opinions of the Attorney General, 59, ren¬ 
dered April 28, 1898: 

“The officers and employees of the District of 
Columbia are not officers and employees of the Gen¬ 
eral Government of the United States, but of the 
municipal corporation known as the District of Colum¬ 
bia. 

“Such officers and employees are as distinct from 
the civil service of the United States as would be 
the officers of any city government in one of the 
States of the Union from the civil service of the State 

itself. 

“The civil service act of January 16, 1883, cannot 
lawfully be applied to the officers and employees of 
the District of Columbia. 

“JOHN W. GRIGGS, 

Attorney General” 

Where Congress has intended that employees of the Dis¬ 
trict of Columbia municipality be placed under civil service, 
express statutes to that effect have been enacted. Members 
of the Metropolitan Police Force were placed under the 
civil service by the Act of December 5, 1919 (41 Stats., 363). 
By the Act of June 8, 1906 (34 Stats., 221), it was provided 
that members of the Metropolitan Police Force should be 
accorded a hearing before a trial board before dismissal by 
the Commissioners. Members of the Fire Department were 
placed under the civil service by the Act of January 24, 1920 
(41 Stats., 396). By the Act of March 3, 1915 (38 Stats., 
913), it was provided that 

“Hereafter no removal from the force of the Fire De¬ 
partment of the District of Columbia shall be made 
except on written charges and after an opportunity 
for defense on the part of the person against whom 
such charge may be made.” 
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There is nothing in the Retirement Act of May 22, 1920, 
amending the Organic Act of June 11, 1878, wherein the 
Commissioners were given express power to remove from 
office. 

Petitioner Derived No Vested Interest in Office by Rea¬ 
son of Deductions from Salary for Retirement Fund. 

Petitioner endeavors to distinguish between the ease at 
bar and the case of Pennie vs. Reis, 132 U. S., 464. It would 
be difficult to cite a case more in point to refute the con¬ 
tention of the petitioner that by reason of the deduction from 
salary of monthly sums to be applied toward the retirement 
fund created by the Act of June 4, 1919, he derived a vested 
interest in his office as Superintendent of Insurance. 

Petitioner, at page 6 of his brief, correctly states that 
“After the passage of this act in August, 1920, the Auditor 
of the District of Columbia deducted from petitioner’s salary 
of $3,500 per annum the sum of 2 x /2 per cent thereof, and 
that this deduction has been made semi-monthly * * 

Deduction can only mean that the salary percentage re¬ 
tained for the retirement fund never came into the posses¬ 
sion of petitioner. Likewise, in the Pennie case deduction 
from salary was the method pursued. There was no election 
on the part of petitioner as related in his brief (page 10). 
The deduction was made in accordance with the provision 
of Section 8 of the Retirement Act, providing that “There 
shall be deducted and withheld from the basic salary, pay or 
compensation * * The case at bar, therefore, does 

not come within the sphere of the language used by the 
court in the Pennie case, that “If the two dollars a month 
* * * had been in fact paid to him, and thus become sub- 
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ject to his absolute control * * * a different question 

would have been raised * * Such sum was never 

paid to petitioner and never came under his control. In 
fact, by Section 9 of the Retirement Act of May 22, 1920, it 
was provided that the employee “shall be deemed to consent 
and agree to the deduction * * 

The Pennie case related to an act of the State of California 
providing for the reorganization of the police force of the city 
and county of San Francisco; among other things, required 
the treasurer of said city and county to “retain from the pay 
of each police officer the sum of $2 per month to be paid into 
a fund to be known as the police life and health insurance 
fund.” It was also provided that, upon the death of any 
member of the police force after the first day of June, 1878, 
there should be paid out of said fund, to his legal repre¬ 
sentatives, the sum of $1,000, and should any officer resign, 
by reason of bad health or bodily infirmity, there should be 
paid to him from said fund the amount of principal which 
he may have contributed to it. By a subsequent act of the 
State Legislature, the insurance feature of the prior act was 
abolished and the act changed in many other particulars. 
Subsequent to the passage of this act a policeman, who had 
been continuously in the service during the existence of the 
former act and from whose compensation $2 per month had 
been deducted and placed in the fund, died and his adminis¬ 
trator brought suit to compel the treasurer to pay out of the 
fund thus created and in his hands the sum of $1,000. It 
was contended in that case that the deduction of $2 per 
month from the compensation of the policeman during his 
term of service and the depositing of this amount in the 
fund gave him a property right in the fund which, upon his 
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death, vested in his estate to the amount of the insurance 
provided for in the act under which the fund was created. 

The court, in deciding this case, said (page 470): 

“Notwithstanding, therefore, in this case, the pe¬ 
titioner avers that the deceased police officer con¬ 
tributed out of his salary two dollars a month, pur¬ 
suant to the law in question, and, in substance, that 
the fund which was to pay the one thousand dollars 
claimed was created out of like contributions of the 
members of the police, the court, looking to the stat¬ 
ute, sees that, in point of fact, no money was con¬ 
tributed by the police officer out of his salary, but 
that the money which went into that fund under the 
act of April 1, 1878, was money from the State re¬ 
tained in its possession for the creation of this very 
fund, the balance—one hundred dollars—being the 
only compensation paid to the police officer. Though 
called part of the officer’s compensation, he never re¬ 
ceived it or controlled it, nor could he prevent its ap¬ 
propriation to the fund in question. He had no such 
power of disposition over it as always accompanies 
ownership of property. The statute in legal effect 
says that the police officer shall receive as compensa¬ 
tion, each month not exceeding one hundred dollars, 
or such sum as may be fixed after June 1, 1879, by a 
board, of commissioners created under the act, and 
that, in addition thereto, the State will create a fund 
by appropriating two dollars each month for that 
purpose, from which, upon his resignation for bad 
health or bodily infirmity, or dismissal for mere in¬ 
competency not coupled with any offence against the 
laws of the State, a certain sum shall be paid to him, 
and, upon his death, a certain sum shall go to his 
legal representative. 

“Being a fund raised in that way, it was entirely 
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at the disposal of the government, until, by the hap* 
pening of one of the events stated—the resignation, 
dismissal or death of the officer—the right to the spe¬ 
cific sum promised became vested in the officer or his 
representative. It requires no argument or citation of 
authorities to show, that in making a disposition of a 
fund of that character, previous to the happening of 
one of the events mentioned, the State impaired no 
absolute right of property in the police officer. The 
direction of the State, that the fund should be one 
for the benefit of the police officer or his representa¬ 
tive, under certain conditions, was subject to change 
or revocation at any time, at the will of the legisla¬ 
ture. There was no contract on the part of the State 
that its disposition should always continue as origi¬ 
nally provided. Until the particular event should 
happen upon which the money or a part of it was to 
be paid, there was no vested right in the officer to such 
payment. His interest in the fund was, until then, 
a mere expectancy created by the law, and liable to 
be revoked or destroyed by the same authority.” 

The case of Macfarland vs. Bieber, 32 Appeals D. C., 513, 
involved an action foT a writ of mandamus to compel the 
Commissioners of the District of Columbia to restore the name 
of petitioner, Sidney Bieber, to the rolls of the pensioners on 
the firemen’s relief fund, from which roll his name had been 
stricken by order of the Commissioners. He was retired 
from the service, upon his own application, because of disease 
contracted in the line of duty. He was granted a pension, 
payable from the fireman’s relief fund. This pension was 
paid for a while and then discontinued by order of the Com¬ 
missioners. The fund from which he claimed he was en¬ 
titled to be paid was created by the Act of Congress of Febru- 
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ary 25, 1885 (23 Stat. at L.* 317, Chap. 145), which pro¬ 
vided, among other things, “that hereafter the commissioners 
shall deduct $1 each month from the pay of each fireman, 
which sum so deducted shall be kept as a firemen’s relief 
fund.” The law was amended from time to time to increase 
the fund by receipts from certain licenses and fines. 

Mr. Justice Van Orsdel, in delivering the opinion in this 
case, said: 

“The sole question presented by the record in this 
case is whether or not appellee acquired such a vested 
right in the pension granted by the Act of Congress 
as could not be divested by a subsequent act of Con¬ 
gress. It is contended that the provision of the act of 
Congress requiring the commissioners to deduct from 
the compensation of appellee, while on the fire force, 
$1 per month, to be placed in the general relief fund, 
gave appellee an interest in that fund which ripened 
into a vested property right to the pension in question 
on his retirement from the service. The point here 
under consideration is fully disposed of by the Su¬ 
preme Court of the United States in Pennie vs. Reis, 
132 U. S., 464. The fund out of which pension of 
appellee was paid was created by Congress from the 
deductions from salaries and from certain fines and 
licenses. The situation was the same as if Congress 
had created this fund by direct appropriation as it 
does the fund out of which military pensions are 
paid. No pensioner acquires any vested right in 
future pension payments or instalments insured by 
law, which Congress may not take away absolutely, 
or by a provision that such payments shall be made 
only upon the pensioner’s complying with certain 
specified requirements, as, in the present case, subject 
himself to a medical examination.” 



Petitioner, because of his removal from the service, does 
not lose the amount deducted from his salary and applied 
toward the retirement fund. He is entitled at any time, upon 
application, to the return of “the total amount of deductions 
of salary, pay, or compensation, with accrued interest, com¬ 
puted at the rate of 4 per centum per annum, compounded 
on June 30 of each fiscal year” (Sec. 11, Act May 22, 192$, 
22 Stat. 403). 

It is, therefore, respectfully submitted that in proper and 
intelligent discharge of their office the Commissioners re¬ 
moved the relator, and that the finding of the lower court 
should be affirmed. 

Respectfully submitted. 

F. H. STEPHENS, 

Corporation Counsel; 

RINGGOLD HART, 

Assistant Corporation Counsel, 

Attorneys for Appellees. 


(1914) 


